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COMPTROLLER OF THE CURRENCY
Proposed amendments to the OCC’s Securities Exchange Act Disclosure Rules
were recently published for comment (see the 9/21/84 Fed. Reg., pp.
37246-37303) . The Disclosure Rules were adapted under the Securities 
and Exchange Act of 1934, which requires the OCC to issue regulations 
substantially similar to those adopted by the Securities and Exchange 
Commission. The proposed amendments, according to the OCC, would 
simplify a number of disclosure requirements for registration, period­
ic reporting and proxy solicitation by banks through the adoption of 
common disclosure items for nonfinancial statements and reports, as 
well as for financial statements. Where practicable, cannon require­
ments applicable to various forms would be centralized for ease of 
reference. It has also been proposed that the Securities Exchange Act 
Disclosure Rules be reformatted in a more logical sequence that will 
make them easier to understand and use. Comments must be submitted by 
11/20/84. For further information, contact Michael C. Dugas at 202/ 
447-1954.
OFFICE OF MANAGEMENT AND BUDGET
The implementation of OMB Circular A-76 and its effects on the federal work­
force was the subject of a 9/21/84 hearing by the House Post Office and 
Civil Service Subcommittee on Human Resources. Circular A-76, which sets
forth Executive Branch policy on the performance of "commercial" activi­
ties by the Federal Government and provides guidelines for determining 
whether these activities are performed in-house or under contract with 
private sector firms, was substantially revised in August, 1983 and "has 
been the subject of much controversy" according to the subcommittee 
Chairman Don Albosta (D-MI). Concern with the Circular generally falls 
into three categories: the impact of contracting out on the performance 
of certain government activities and on the agencies ability to properly 
perform their missions; whether an A-76 study results in an accurate 
accounting of the costs associated with performance of an activity, in-  
house or by contract; and, whether or not ways to minimize the disrup­
tion A-76 may cause can be formulated. Witnesses included representatives 
from business associations and employee unions. An additional hearing 
has been scheduled for 9/25 in 311 Cannon House Office Building, Wash­
ington, D.C. Witnesses will include OMB Deputy Director Joseph Wright.
SECURITIES AND EXCHANGE COMMISSION
The examination report of every insured financial institution within the
jurisdiction of the SEC "should at a minimum be available to accoun­
tants in every audit leading to the issuance of financial statements” 
according to a 9/15/84 address by SEC Commissioner Charles L. Marin­
accio before the United States Partners Meeting of Coopers and Lybrand 
in Boca Raton, Florida. Focusing on "accountants and the full disclo­
sure system", Commissioner Marinaccio went on to say: "It appears to 
me that an auditor can more properly perform his duties, which to some 
extent duplicates the examination function, with the data in the exam­
ination reports. Similarly, it would appear to me that examination 
reports should also be available to the Commission in the exercise of 
its tasks of ensuring full disclosure to the market." He had previous­
ly noted that such examination reports conducted by Federal regulatory 
agencies have historically been kept confidential on the theory that 
confidence in financial institutions required a different regulatory 
scheme than one characterized as disciplined by the market. He stated:
"I believe changing conditions emphasize that public financial state­
ments must make accurate disclosure to investors of the condition of 
the asset portfolio and the adequacy of set asides for reserves on po­
tential loan losses."
2TREASURY, DEPARTMENT OF
Proposed regulations relating to tax shelter registration is the subject of 
a 11/15/84 IRS public hearing (see the 9/18/84 Fed. Reg., p. 36510). 
Scheduled to begin at 10:00 a.m., the hearing will focus on temporary 
regulations issued in August, 1984. The first temporary regulation 
deals with the procedures and administration of tax shelter registra­
tion and the penalties imposed for failure to properly register a tax 
shelter. The second temporary regulation relates to a requirement to 
maintain a list of investors in potentially abusive tax shelters. This 
regulation affects all organizers and sellers of potentially abusive 
tax shelters and provides them with the guidance necessary to comply 
with the law. The hearing will be held in the IRS Auditorium, 1111 
Constitution Avenue, NW, Washington, D.C. Requests to speak and out­
lines of oral comments should be submitted to the IRS Commissioner, 
ATTN: CC: LR: T (LR-142-84, LR-149-84), by 11/1/84. For additional 
information, contact B. Faye Easley at 202/566-3935.
Final regulations relating to exemptions from the withholding of income
tax from the independent personal services income of nonresident
alien individuals were recently adopted by the IRS (see the 9/20/84 
Fed. Reg., pp.36830-36837). Also adopted were final regulations to 
clarify the procedure for obtaining, and the duty of a withholding 
agent when an alien individual requests, an exemption from withhold­
ing pursuant to a tax treaty. According to the IRS, the changes were 
made because the existing regulations impose certain withholding re­
quirements that could be reduced or eliminated without adversely 
affecting compliance with the tax laws. The amendments are effective 
12/19/84. For further information, contact Carol T. Duran at 202/ 
566-3289.
SPECIAL: SEC COMMISSIONER URGES RICO REFORM
There is "an urgent need to amend by legislation the Racketeer Influenced
and Corrupt Organizations Act (RICO)", according to SBC Commissioner
Charles L, Marinaccio in a 9/17/84 address before the National Associa­
tion of Manufacturers in Williamsburg, Virginia. Mr. Marinaccio began 
his remarks by stating that Congress should consider amending RICO and 
tender offer rules, two significant policy issues affecting the juris­
diction of the SEC. He further stated that both issues have a poten­
tially substantial impact on the conduct of business by U.S. corpora­
tions. Tracing the legislative history of RICO, he said that it was 
clear that the statute was intended to provide a treble damage remedy 
for a racketeering injury by a racketeering enterprise, similar to the 
award of treble damages for a competitive injury actionable under the 
antitrust laws. Unfortunately, according to Commissioner Marinaccio, 
the statute was drafted so broadly that the very legitimate corpora­
tions and businesses that were intended to be protected under the RICO 
statute have now become "racketeer" defendants under the statute. He 
continued: "Clearly, this is an instance of a valid public policy 
thrust gone awry in the execution." In his view, "given the litigious 
predilection of our society, it is not surprising that imaginative coun­
sel have exercised their duty and attempted to pursue remedies under 
RICO against legitimate enterprises having nothing whatsoever to do 
with criminal behavior, let alone a connection with organized crime."
3Noting the "virtual explosion" in civil RICO litigation in the past 
two and one-half years, Commissioner Marinaccio pointed to the avail­
ability of a treble damage provision in RICO not available under the 
Acts that prohibits the individual acts of racketeering under RICO:
"The availability of a statutory treble damage action under RICO 
raises a substantial concern in my mind that carefully crafted struc­
tures of express and implied remedies for violations of Federal and 
State law will be undermined." For example, he cited "instances where 
the federal securities laws expressly limit recovery to actual damages." 
He also stated that RICO may be used by private plaintiffs to make out 
claims for securities laws violations where they would have no basis 
for a claim under the federal securities laws. He concluded his remarks 
by stating: "In my judgment, Congress needs to revisit the RICO statute. 
It should specifically make clear in the statute that before a civil 
claim may be filed under RICO the predicate of a criminal charge by the 
government is a necessity. It should further make clear that a "racke­
teering" type injury needs to be shown. That is, that more than injury 
arising from the individual violations need be shown. What should be 
required is an injury which results from a pattern of racketeering 
to the competitive position of the enterprise alleging the harm. Per­
haps the Supreme Court will do the job. But I believe it is the respon­
sibility of the Congress to take RICO off its head and stand it on its 
feet."
For additional information, please contact Stephanie McCarthy, Gina Rosasco 
or Nick Nichols at 202/872-8190.
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